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HB 1735: Key Points 
1. “The changes in law made by this Act apply 

beginning August 1, 2020” 
2. Adopt policy with required components 
3. Board must approve policy & changes to 

policy 
4. Required prevention programming 
5. Disciplinary process requirements 
6. Training requirements 
7. Confidentiality 
8. Unprecedented administrative enforcement    
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HB 1735: Definition Tension 
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HB 1735:  Board Involvement 

• Policy must be “approved by the institution’s 
governing board before final adoption by the 
institution.” 

• “Each biennium, each postsecondary 
educational institution shall review the 
institution's sexual harassment, sexual assault, 
dating violence, and stalking policy and, with 
approval of the institution's governing board, 
revise the policy as necessary.”  
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HB 1735: Prevention Programming 



© 2019 Husch Blackwell LLP 

HB 1735: Process Requirements 
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HB 1735: Process Requirements 
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HB 1735: Process Requirements 
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HB 1735:  Confidentiality 
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HB 1735: New Training  
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HB 1735:  Enforcement 
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SB 212: Key Points 

1. Takes effect September 1, 2019 (except criminal 
sanctions connected to mandatory reporting 
requirement which takes effect September 1, 
2020) 

2. Broad mandatory reporting obligation for all 
employees 

3. Mandatory reporting obligation for Title IX 
personnel 

4. Civil litigation immunities 
5. More board involvement 
6. Confidentiality 
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SB 212:  Mandatory Reporting 
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SB 212:  Mandatory Reporting 



© 2019 Husch Blackwell LLP 

SB 212:  New Immunities 
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SB 212:  Confidentiality 
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Transcript Notation 
HB 449 



© 2019 Husch Blackwell LLP 

Civil Liability for  
Reporting Sexual Misconduct 

HB 4345 
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Civil Liability for  
Reporting Sexual Misconduct 

HB 3809 
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Hazing: Criminal Liability  
for Failure to Report  

A person commits a Class B Misdemeanor if the person:  
 

1. engages in hazing; 
2. solicits, encourages, directs, aids, or attempts to aid another in 

engaging in hazing; 
3. recklessly permits hazing to occur; or 
4. has firsthand knowledge of the planning of a specific 

hazing incident involving a student in an educational 
institution, or has firsthand knowledge that a specific 
hazing incident has occurred, and knowingly fails to report 
that knowledge in writing to the dean of students or other 
appropriate official of the institution. 
 
Tex. Educ. Code § 37.152 
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SB 38: Updated Definition of Hazing 
“Hazing” means “any intentional, knowing, or reckless 
act, occurring on or off the campus of an educational 
institution, by one person alone or acting with others, 
directed against a student for the purpose of pledging, 
being initiated into, affiliating with, holding office in, or 
maintaining membership in an organization if the act: 
 
• is “any type of physical brutality”; 
• involves any activity that “subjects the student to an 

unreasonable risk of harm or that adversely affects the 
mental or physical health or safety of the student”; 

• involves criminal activity;  
• involves “coercing” a student to consume drugs or 

alcohol 
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SB 38: Implementation and Effective Date  

• Effective September 1, 2019 
• Not later than 14th day before the first 

class day of each fall or spring semester, 
must provide students with:  
• Summary of the Hazing Law 
• Copy of or link to a “report on hazing 

committed on or off campus by an 
organization” 

• Also must give notice of the report in 
orientation 
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Hazing: Contents of Report to Students 
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Planning 
Investigations & 
Conducting 
Interviews 



What Do You Want Us To Cover? 



Preliminary Considerations  

• Evidence  
• Interim Measures  
• Special intake 

concerns for crimes 
• VAWA statement of 

rights and options 
• Clery Act Obligations 
• Minors involved? 
• Threat Assessment/ 

BIT/Other safety 
concerns? 



Preparing for an Investigation 
Four Critical Planning 

Questions: 
1. What is the relevant 

policy language (i.e., 
critical issues)? 

2. Where is there 
agreement and 
disagreement? 

3. Where is the evidence? 
(special emphasis: 
social media & video) 

4. How long will the 
evidence be there? 

 





Prior to Initiating Investigatory Interviews 

• Interim guidance:  “Once it decides to open an 
investigation that may lead to disciplinary action against 
the responding party, a school should provide written 
notice to the responding party of the allegations 
constituting a potential violation of the school’s sexual 
misconduct policy, including sufficient details and with 
sufficient time to prepare a response before any initial 
interview. Sufficient details include the identities of the 
parties involved, the specific section of the code of 
conduct allegedly violated, the precise conduct 
allegedly constituting the potential violation, and the 
date and location of the alleged incident.” 

• “Each party should receive written notice in advance of 
any interview or hearing with sufficient time to prepare for 
meaningful participation.” 



Four Boring Questions I Ask Before 
Every Interview 
1. Have I adequately prepared (and 

what does that entail)? *** I am 
gathering and reviewing “hard 
evidence” before any interviews (if 
possible)  

2. Am I doing this in an appropriate 
location (and how can I make 
witness most comfortable)? 

3. Have I given myself adequate time? 
4. What is my process for 

memorializing witness statements? 



Power of 1st Impressions – Thin Slicing 

• People quickly reach “macro” 
conclusions (pleasant, kind, 
hostile, creepy, competent) 
based on “micro” traits 
(smiling, eye contact, open- 
handed gestures, fidgeting, 
stiff posture, facing another 
direction) 

• What is macro impression we 
are trying to communicate and 
what are nonverbal micro cues 
that can get us there? 



Forensically-Sound Interview 

1. Rapport-building 
phase 

2. Substantive phase 
3. Closure phase 





Preliminary Statements With C & R 
1. Introduce myself and, more importantly, my role 
2. Thank for reporting (for complainant) and 

acknowledge difficulty of conversation 
3. Provide overview of investigation 
4. Discuss available resources with both parties 
5. Explain process and prohibition on retaliation (****) 
6. Identify and address questions and concerns 
7. Explain recording or other mechanism to keep record 
8. Discuss process for supplementing 
9. Identify any impediments to receiving accurate 

account of what happened 
10.Stress importance of telling truth 
11.Explain what to do if there is any confusion about 

questions 
 
 
 



General Questioning Guidelines 
Open-ended/close-ended questions:  
• Open-ended questions will generate more 

information while closed-ended questions will 
clarify specifics.  

• When possible, start with open-ended questions 
(What happened?) rather than close-ended (“Did 
you go to the bar?”).  

• Open-ended questions will allow the person to 
answer as long as he or she desires, possibly 
yielding more information than requested. (Where 
would you like to begin?) (What are you able to tell 
me about your experience?) 



General Questioning Guidelines 
• Credibility: If you have concerns that a witness is not 

providing complete and accurate testimony, respectfully 
explain the reason for your concern and indicate that you 
are interested in hearing the student’s response to your 
concern (E.g., “Help me understand . . . ”) 

• Ask the difficult but relevant questions: We want to give 
both parties an opportunity to address your concerns in 
the context of the interview and not after the fact 
 



General Questioning Guidelines 

• Seek other evidence: documents, physical 
evidence, videos, texts, Facebook posts, 
other witnesses, etc. 

• Generally speaking, save tough, close-ended 
questions for the end 

• “Anything else?” 
 

**** THERE ALMOST ALWAYS NEEDS TO 
BE**** FOLLOW-UP INTERVIEWS WITH 

COMPLAINANTS & RESPONDENTS 
 

 





Memorializing Witness Statements 
• Recording – ensures accuracy, allows you to 

concentrate on conversation, logistically 
simpler, enhances quality (?), allows for 
meaningful feedback 

• If being done in a statement format:  
A.Convey all information relayed 
B.Use quotes when appropriate (significant 

statements, jargon) 
C.Allow parties opportunity to review but not make 

substantive revisions without notations 
D.Consider “multiple witnesses” to statement 

 



Exercise:  Mock Interview 



Documenting Attempts To Obtain 
Relevant Information and Witnesses 

Two challenges here: 
(1)We don’t have 

subpoena power 
(2)“They ignored 

evidence” is a 
common complaint 

• Identify relevant 
information and 
witnesses in our 
investigation plan 

• Ask for it in interviews 
• Meticulously 

document efforts to 
obtain 



Text Messages Exercise 

• You are investigating a case involving the 
alleged violation of a no-contact order 

• Complainant prints out some text 
messages but not all 

• Respondent deleted contact information 
for Complainant and all text messages.  
Says there is additional context for 
Complainant’s text messages. 

• How do you handle? 





Some Thoughts on Text Messages 

1.Can be powerful evidence in these cases, 
but beware. 

2.Be skeptical of print outs – ask to see 
originals for full context 

3.Corroborate with opposing party 
4.Request access or full context 
5. Is there any process where complete 

messages can be provided via subpoena? 



Working with Reluctant Witnesses 
• There will be cases where 

complainants are not 
comfortable with proceeding 

• Especially true in dating 
violence and stalking cases 

• Same is true for witnesses 

1. Identify concerns and be 
realistic about whether 
we can ameliorate them 

2. Give space and time 
3. Are informal means 

appropriate for 
resolution? 

4. If confidentiality wants to 
be maintained, assess 
and document whether 
you can honor request 

5. For witnesses, is 
discipline an option? 



Reluctant Witness Exercise 

• Are you comfortable with the way the Title 
IX Coordinator handled this? 

• Concerns? 
• What do you think? 



Boundaries with Advisors  
(Especially Attorneys) 

• Why is this 
important? Follow 
policy and equity? 

• How do we manage 
attorneys who will 
not be quiet? 

• Empowered to pull 
the plug. 



Some Difficult Practical Questions 
• How do I deal with question of “do you 

believe me?” 
• How do I deal with the interview that turns 

hostile?  
• What do I tell witnesses (especially now) 

about confidentiality?  
• How do I deal with questions about timing?  
• Can I record this meeting?  
• Will I be able to review your notes? Report?  



• https://www.youtube.com/watch?v=4-tcKYx24aA 

Trauma-Informed 
Investigations 





• “We were talking and all joking around. After we got in the car, Mike started playing some Justin 
Bieber, and me and Sam kind of looked at each other. And Mike said, ‘I hope you guys don’t mind. His 
new album (Purpose) is awesome.’ That’s what Mike told us. We were just having fun. Mike was 
always a humorous guy – just smiling, having a good time. And I remember that it was a really dark 
road, a back road.” 

• “There were no lights or anything. I remember, on the GPS, I could see a curve coming up. But as 
soon as I told Mike, I said, ‘Hey, Mike, there’s a curve,’ I mean, as soon as I said that, the curve was 
right there. And you couldn’t see anything. The only thing you could see is what the headlights showed 
you because there were no lights around. Next thing I remember is he tried to turn, but it was raining, 
the roads were wet, and I remember us going down the hill. I remember seeing some trees and all 
that.” 

• “The next thing I remember —  I remember my leg burning, And I remember waking up, and I was 
hanging upside down. I had my seatbelt on. The car was upside down. I remember seeing the fire. I 
remember trying to get out of my seatbelt.”  

• “I don’t remember how I got out of my seatbelt. I don’t even remember how I got out of the car.” 
• “I remember being on my hands and knees in the mud in the woods, and running up and calling 911,” 

he said. “And my phone was shattered. I don’t know how I called on that either. But God was definitely 
right there with me because there’s no explanation why I’m here talking with you guys right now. 
Whenever people talk of miracles, that’s it. There are miracles. That was a 100 percent miracle. I have 
no idea where my phone was before I called.” 
 



What Being Trauma-Informed  
Does Not Mean • If someone cannot recall 

critical details, that does not 
necessarily mean they must 
have experienced trauma. 

• If someone acts in an 
inexplicable way, that does 
not necessarily mean they 
must have experienced 
trauma. 

• Being trauma informed 
simply means that we 
don’t immediately jump to 
“liar” when someone 
cannot recall all critical 
details or acts in an 
atypical fashion. 



Forensic Experiential Trauma Interview 



FETI (In A Nutshell) 
• What are you able to tell me about what 

happened? 
• Get out of the way and let the person tell the 

story. 
• Reliance on senses to try to recover details.   
• THE KICKER: we can (and should use) this 

technique with both the complainant and the 
respondent. 



QUESTIONS? 



Best Practices for 
Resolving Cases 
Informally 
Title IX & Restorative Justice 





Discussion Overview 

• What is informal resolution and why do we 
hardly ever do it?  

• What are our obligations when administering 
an informal resolution program? 

• What is Restorative Justice and why should 
we use it in Title IX cases?  

• What are some options for incorporating RJ 
into institutional response to sexual 
misconduct?  

• Legal Considerations 









• “I am deeply worried that allowing 
mediation as a resolution to all 
forms of sexual violence at schools’ 
discretion will result in schools 
pressuring survivors to participate.” 

• “Survivors of sexual violence should 
not be asked to compromise, self-
reflect or reconcile relationships 
with someone that assaulted them.” 

• “[M]ediation perpetuates the myth 
that sexual assault is simply a 
misunderstanding between two 
people, rather than what is really is: 
a violent abuse of power.”  
 





Proposed Regulations 
“[A]t any time prior to reaching a determination regarding responsibility 
the recipient may facilitate an informal resolution process, such as 
mediation, that does not involve a full investigation and adjudication, 
provided that the recipient provides to the parties a written notice 
disclosing— 
 
• The allegations; 
• The requirements of the informal resolution process including the 

circumstances under which it precludes the parties from resuming a 
formal complaint arising from the same allegations, if any; and 

• Any consequences resulting from participating in the informal 
resolution process, including the records that will be maintained or 
could be shared. 
 

The recipient must also obtain the parties’ voluntary, written consent to 
the informal resolution process.” 



Informal Resolution:  
General Best Practices  

• Clear policies, e.g, when can informal 
resolution agreement be revoked 

• Notice (required in 2018 NPRM) 
• Informed, Voluntary & Written Consent 
• Documentation, including memorializing any 

agreements by the parties before, during, or 
at the conclusion of an informal resolution 
process and consequences for failure to 
abide by agreement terms  

• Investment: appropriate resources, including 
training for facilitators  



Written Notice of Allegations 

• Identity of parties involved (if known) 
• Specific section of university’s policies that 

have allegedly been violated 
• Alleged conduct constituting misconduct  
• Date and location of alleged incident 
• Sufficient time for Respondent to prepare a 

response prior to any formal interviews or 
process  

• Background information regarding informal 
resolution process 



Background Information on  
Informal Resolution Process 

Examples of information you may want to provide to the 
parties before embarking on informal resolution:  
 
• What informal resolution is and the goal of the 

process; 
• Whether and when a party can terminate the informal 

process (**and/or criminal or civil suits); 
• Whether information shared can be used to pursue 

formal resolution under university policy;  
• Whether informal resolution can result in transcript 

notation or disciplinary record;  
• How agreements reached as part of informal 

resolution process are executed and enforced 



Informal Resolution is not for all cases. 

Factors to consider:  
 

• Whether the parties’ agreement to proceed 
with informal resolution is truly voluntary;  

• Whether the person alleged to have caused 
the harm is participating in good faith;  

• The nature of the alleged offense;  
• Whether there is an ongoing threat of harm or 

safety to the campus community;  
• Whether alleged respondent is a “repeat 

offender” 



Legal Considerations 

• Voluntary Consent 
• ED Regulations (disclosure/notice)  
• Implications of Potential or Concurrent 

Legal Proceedings  
• MOU with local prosecutor?  
   [HB 1735 / TEC 51.289(1)] 
• Waiver? 
• Confidentiality Agreement?  
• State privilege law? 





What is Restorative Justice?  
Relationship Building Tool:   
Restorative Justice helps to  
• deconstruct perceived power 

dynamics;  
• provide process for building 

healthy relationships; 
• teach/promote healthy values 
• reinforces the need for 

boundaries; and  
• provide social and emotional 

development.     
Establishing these elements may 
prevent future sexual assaults or 
re-traumatizing someone who has 
been sexually assaulted.   

 
 

“Restorative Justice is a 
process to involve, to the 

extent possible, those who 
have a stake in a specific 
offense and to collectively 

identify and address harms, 
needs, and obligations, in 

order to heal and put things 
as right as possible.” 

 
-Howard Zehr 



Where does RJ come from?  

 
 Restorative 

Conferences 
Restorative 

Circles 

Truth 
Commission 

Victim 
Offender 

Dialogues 

*Adapted from Draper, Karp, and 
Petrowski, “Restorative Justice and Title 
IX Informal Resolutions, 2019 NACUA 
Annual Conference 



Mediation vs. Restorative Justice 

Mediation 
• No guided or structured 

preparation 
• Immediate Parties only 
• Shared 

responsibility/no 
obligation to accept 
responsibility   

• Solution: Compromise 
• Focus on 

Facts/Evidence 

Restorative Justice 
• Substantial Preparation  
• Community 

&Institutional 
Participation 

• Acceptance of 
Responsibility 

• Trauma-informed 
safeguards 

• Focus on Repairing 
Relationships & 
Restoring Trust 

• Empowered Participants 
• Trained Facilitators 
• Shuttle Negotiation 
• Use of the word “mediation” 



Concerns re RJ and Sexual Misconduct 

• “Get out of jail free” concept 
• Punishment disproportionate to crime 
• Admitting Harm vs. Admitting Guilt 
• Criminal Justice Implications  
• Lack of investment and training for RJ/IR 

programs 
• (Legitimate) Concerns about coercing 

survivors  



RJ as a Response to Campus  
Sexual Misconduct: Survivors  

Traditional formal process can often be 
incompatible with needs of survivors: 

• Long investigation and decision process 
• Potential for re-traumatization  
• Confrontation and Cross-examination*  
• Reluctance to expose Respondent to severe 

disciplinary sanctions  
• Concerns about confidentiality, maintaining 

social relationships, etc. 



RJ as a Response to  Campus 
Sexual Misconduct: Institution  

RJ serves institutional goals of promoting 
safety and furthering educational objectives: 
• Provide opportunities for more 

students to come forward 
• More efficient use of resources, diverting 

away from costly Title IX investigations  
 



RJ can provide alternative to formal 
adjudication process that serves survivor/ 
community interest in accountability and 
respondent interest in a fair process: 
• Non-adversarial 
• Creates space for acceptance of 

responsibility 
• Opportunity for education/growth 

RJ as a Response to  Campus 
Sexual Misconduct: Respondent 



Institutional Examples 



QUESTIONS? 



 Leading Toward Better  

At Husch Blackwell, we have built 
our law firm around one idea: to 
lead our clients from where they are 
to where they want to be. 
 

Follow us on Twitter:  
 

@EdLawDude 
@paigedugginslaw 
@HBEducationLaw 

@HuschK-12 
Scott Schneider 

Partner 
512.479.1145 

scott.schneider@huschblackwell.com 

Paige Duggins-Clay 
Associate 

512.479.1156 
paige.duggins-clay@huschblackwell.com 
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